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Cincinnati Bell Telephone's Petition for waive~
of Section 24.204 of the Commission's Rules to
Permit Full Participation in Broadband PCS
License Auctions

AND
Cincinnati Bell Telephone's Request for Stay
in the matter of Amendment of the Commission's
Rules to Establish New Personal Communications
Services: and Implementation of Section 309 (j)
of the Communications Ac - Competitive
Bidding, Dockets 90-314 & 93-253
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Dear Mr. Caton :

In accordance with Commission rules governing ex-parte
presentations, please be advised that today, Mrs. Debby Disch,
Vice-President-Marketing and Strategic Planning, William D.
Baskett and Tom Taylor, Counsel for Cincinnati Bell Telephone,
met with Chairman Reed Hundt's Special Assistant, Karen
Brinkmann. The discussions covered issues associated with the
above referenced proceedings. Cincinnati Bell Telephone's
position on such issues are of public record.

I am filing two copies of this letter and the corresponding
documents in accordance with Section 1.1206 (a) of the
Commission's rules. Please contact Mrs. LYnda Breen, Federal
Docket Manager on (513)397-1265 if you have any questions.

Sincerely,

Attachments No. of Copies rec'd~O _
UstABCDE



201 !. FoUl1h St.. 102 - 310
P. O. Box 2301
c.Iv:innati. Ohio 45201-2301
Phone: (513) 397·1210
Fill: (51312"·9115

DOCKET FiLE COpy OR\G~~AL

July 21, 1994

Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

In the Matter of:

Amendment of the Commission'. Rules
to Bstablish New Personal
Communications Services: and

Implementation of Section 309{j}
of the Communications Act 
Competitive Bidding

Dear Mr. Caton:

I.-a •. __

)
)
) GEN Docket No. 90-314 I
) RM-7140, RM-7175, RR-761B
}
}
)

) PP Docket No. 93-253
)

Enclosed ple••e find an original and six copies of the
Cincinnati Bell telephone Company's Request For Stay, in the above
referenced proceedings.

Please date stamp and return the enclosed duplicate copy of
this letter as acknowledgement of its receipt. Qu.stions regarding
this document should be directed to Ms. Lynda Breen at the above
address or by calling {513} 397-1265.

Sincerely,
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PEDEItAL COMMVNICAnoNS COMMISSION

WIIJIiDIton, D.C. 20!54

In the Matter of )
)

.4..rImeat 01 the OJ p' ••'s JtDIes )
to Eaabllsh New PerJODai CommUDic:atioDs )
Serrices; aDd )

)
ImplemeDtatIoD of Secdoa Je(J) of )
the COIIIIDunkatioDS Act - CoIDpetiti'fe )
Biddiq )

GEN Docket No. 90-314 J

1lM-7140, RM-717S, llM-7618

PP DoclW No. ~2!3

uoursr lOB STAY

CiDciDDati BeD TeJephoDe Company ("CBT"), by its anomeys, hereby Ie4uests that

the Commission stay the etlecUveuess of its 1uDe 13, 1994 Mmma"'Mm OpWop, ,wi Order

altemative, stay the effectiveDeSS of its F1fI;h Rtport apd Order (me "Competitive Bidding

OriUr") released July IS. 1994 in the Competitive BicIdiDg procerdint as it relates to the

pes service areas where the CiDciDDati SMSA Limited plJ1Ders1Up cutmttly provides

cellular service.3

I In the Me' of,p *.. of 1M C··tlri-" 1M'" IQ ..... New PmmeJCer.'.""1m. GEN Doc:bI No. 90-314, RM-710i0, RM·717~, RM-7618,
Memqppdum OpPjnp .. Qrdcr_ reJeucd JuDe 13. 1994 (the "PCS Order").

2 1» dac*- of .'77 mm 0( $'t;h pm of tho OWn'nk'!io= Act 
bgplmweliAn of c••••" 'Will, PP 1)ocb( No. 93-2S3, fifth Bepon 1m
~, releAsed July IS, 1994 (me "CtHrtpIrIftve Bidding Order").

3 The CiDcimaQ SMSA I jmited Parmersbip operates a cellular mobile telcphoDe
busiDess in me JeOII8Pbic triaDg1e bouDded JeDCI'&lly by the cities of CiDciDDati,
Columbus aDd DaytOn. Ohio.



I. SUMMARY

On July I, 1994 CBT filed,a Petition for Review in the United States Court of

Appeals for the Sixth Circuit cbaJIenIiDl the leplity of the cellular elilibility restriction

a:l:finDed by the Commission in the pes OrtUr. Tbe cell1J}ar elig.ibility restriction prohibits

eD1ities holding inr.crests of 20 percent or more in cellular licenses covering 10 percent or

more of the population in a given PCS service area from obtain;"1 more than 10 MHz of

broadband PCS spectrum in that PeS service area.S

CBT, throop its affiliate Cincinnati Bell Cellular Systems Company ("CBCSW),

curreDdy holds a 45.008 perceDl iDtel'est, as a limited partner. in the Cincinnati SMSA

Limited PartDmhip, which operares a cellular liceDse coveriD& more than 10 percent of the 

population in the Cincinnati Major TradiDI Area (MTA). As a result of this minority limited

partDmhip iDr.erest, CBT is proIubit.ed from obtaiDiDa more than one 10 MHz Basic Trading

Area (BTA) license in the CUrinnati area, and is completely iDeliaible for any of the 30

MHz MTA IiceDses mthe CiDciDDati area. Tbe Cincinnati SMSA Limited PartDmhip is

cutreDtly the subject of a dissolution pr~jna in the Delaware Co1D"t of Chancery.

DepeDding on the omcome of that proceedq. the ccDular iDr=sts which cummtly make

CBT subject to the ceUular elillbility ratriction may well be liquidated.

The Competitiw Bidding Or'" esrabllsbes auction procedures for awarding

broIdband PCS liceDIes. WbBe the Competitive Bidding Order does DOt specify the date

• See, em.. 'aU T......ce. v, !Wr:l QppmpjgPOIS CmmgiMi9n
pd tic u..,•$ 5 of AJwie, ca. No. 94-3701, Petjtion for Review of an Order
of the Federal C9"MDP"kJtiOAS C9'D'Wmm, filed July 1, 1994.

s See, 47 CPR 124.204.
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these auctions will beJin, it does indicate that the 30 MHz MTA licenses will be auctiODed

rd.6 As a result, it seems bi&b!y UDlibly that either the appeal of the pes Drdu or the

dissolution procw=ding will be fiDaIly adjudicated before the auction process begins.

Accordiqly, CBT hereby requests a stay of broadbaDd PeS auction process (as it reWes to

the pes service areas where rbe Cincinnati SMSA Limited PartDerShip curteDt1y provides

cellular service) pesxlq the outcome of CBT's appeal and the Delaware dissolution

proceeding.

U. STANDARD lOR GRANT OF STAY

CDT satisfies the tat set forth in VirJinia P-nknzn Jobbers Apqcjatjon v. Federal -

Power eommissiop" aDd Wubjpsmg Meuopo1itaD Area IQDlU Cgmmiaajpn v. Holiday

Tours. bM::.,' as to wben a suy is wammed. The test zequires four factors to be evaluated:

(1) tbe likelihood 01 tbe requesting party's success OD the merits; (2) the likelihood that

irreparable harm to the requesting party will result ill tile abseDce of a stay; (3) the abseDce

of hanD to other interested parties in the eVe:D! tbat !be SUly is gramed; aDd (4) the exteDt to

which the stay serves the public iDrerest.' Where coasideratioD of factors two throop four

favor the gram of a stay, the requesting party must show only tbat serious questiO:DS have
,

• Comp«iliw lIidtIing Ord4r at para. 37.

., 259 F.U 921. 92S (D.C. Cir. 1958) (·Vjrrjpja Jabbm lf
).

• '59 F.2d 841 (D.C. Cir. 1977) (·W..... Ippsit").

, Viti;";, Jobbers at 925; Wubjn&tQA Imejt at 843.
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been raised with respect to the merits.10 An evaluation of the four factors as follows shows

tbat the broadband PCS auctions for the CiDcinDati area licenses should be stayed pending the

outcome of CBT's appeal of the PCS Order and, ifnecessary, peDdiDg dissolution of the

Cincinnati SMSA Limited Partnership.

m. I,IJCEI·mOOD OF SUCCESS ON THE MERITS

A. AuCI1 pl'tIIe res 0rcIer

As mentioned above, CBT holds a DOD-CODttolJiDg limited parmmhip interest in the

CiDcinDati SMSA LimMd Parmmhip (the MpartDershipM)U aDd, therefore, is adversely

affected by the cdluIar eliaibility restric:tioD. The Commission's puxpose in adopting this

eligibility restriction was to reduce the pommJal tor unfair campetiticm by limiting the ability

of cellular operators to bid for PeS spectrUm in areas wbere they provide cellular service. 12

In its appeal ot the pes Or., CBT will show that the ceUular eligibility restriction
.

need1cssly and arbittarily precludes non-eomrolliD&, miDority c:e11u.lar inveStOrs like CBT

from fully parti.ciplting in PCS, aDd does DOt tunber the pmpose for which the IU1e was

ad~.

JO W"b"" 1'Jwil at 843.

II A$ a tIIUIt of this .morily ,..., ,.,......, iDlaest, SecrioD 24.2Gf prohibits
CBT ftam ..;..... tbID ODe 10 MHz ITA 1iceDIe in die CiDchmati area, aDd
readers CBT comp_ly u.JiIlble for III)' of 1be 30 MHz MTA UceDIes in the
CiDcimati a.. Witbout tbis rearicdoIl, CBT waWd be entitled to obtain up to
40 MHz of PCS spedIUm in tbe CiDciDDati area.

12 Second R.epm rpd Order, GEN Docket No. 90-314, at para. lOS.
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Whatever potential aDticompetitive problems the Commission is seeJcing to avoid

could only result from control of a cellular operation, not from holdm, a noD-Controllina,

minority interest in such an emerprise. ~ a limited partlJcr, CBT's investmeDt in the

Partoers.bip is purely passive. UDder the Parmmhip~ and Delaware law,13 CBT

bas no right to participate in maDa8ement aDd no votiDg power. Consequently, CBT has DO

ability to aftect the Partnership's operations aM DO ability to euaaae in the type of

anticompetitive coDduct the Commission is tryiDg to avoid through Section 24.204. This is

especially tlUe in CBT's case wbere the general partner <i&s. Ameriteeh) holds a 52.723

percent interest in the PartDersbip aDd. therefore, has total control over tbe Partnership'S

operaUoDS.

The arbitrary 20 percent standard adopted by tile Commission unfairly discrimiDates

apiDst CBT as tbe holder of a l1OI1-CODtI'ollq. miDority ima:est in the Parmership. It is an

arbitrary standard which bears DO re1ati0DShip whatsoever to the ac11Ia1 degree of control

exercised by CST over !be Parmersbip's cellular operations. There is no difference in terms

of CODttol between an emity with less than 20 percent owurship and an entity with peater

than 20 perceDl owuership where both are limjtM partDcrS in a given cellular operation aDd

situation CBT faces as a result of its limited partDa'Ship iDraat in tbe Parmership, yet !be

Commission's arbi1ra%y rule would afford CBT riPU that are vastly iDfcrior to those

attordecl orber adties With less tIW1 20 pete:eDt oWDel'Sbip.

I) 1be PanDership is I Delaware limited parmmbip and, therefore, is subject to
Delaware law.
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CBT recognizes that the Commission will likely hold a different view with respect to

the merits of CBT's appeal, given that tbe Commission autborcd the PCS Order. CBT

submits, however, that the likelihood of its~s on the merits warrants the Iran1 of a

stay. In any case, CBT raises serious Jepl issues which, when consideted in~on

with the likelihood of irreparable bum. the abseDce of harm to other parties, and tile public

interest, clearly warrant the JrIDting of a stay.

B. ."... DfMtIwtM Ploel._

In addition to CBT's appeal of the PCS OrUr, CBT has initiated a.proceeding in the

Delaware Court of ChaDceIy seeking dissoIution of the PartDerSbip.1A The Parmersbip was

formed in 1982 to market. service and operate a cd1ular mobile telephoue busiDess in the

aeographic trianJie bouDded genmlly by the cities of CiDciDDati. Columbus aDd DaytOn.

Ohio. The respective pe:rceD1ap imerests of the general aDd limited parmers in me

PartDersbip as of tbe date of this request are as follows:

Ameriteeh Mobile PboDe Service of CiDcb,nati. IDe. 40.OOO~

I jmjrod Partpmhjp IDfGRIII

Ameritech MobiJe P!aoDe Service of CiJrinnati, IDe.
CiDciDaati Bell CeDuJar SysIems CompaDy
SpriDt CeUuJar CompIny
Champaign TelephoDe CorQPIDY
GIT-cen. h1c.

12.723~

4S.008~

1.200~

.244~

.825%

14 See, eiPci.; H' teD!!. S! S 7' o-ev vc A""'""'b Mobile PIppc Service
of Cjg:imwi. IDe.. •. al., Civil Actiou No. 13389. Coun of Oancery. State of
Delaware, in aDd for New Castle COUIIty.
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The Complaint requests that the Court emer an order dissolviDg the Panuership, IDd

appoiDdDa a liquidatiDg n:ustee with full power to: (1) collect all money due the PartDmbip;

(2) pay all debts of the Pu1Dmbip; (3) sell the. property and assets of the Parmership,

iDcludiDl the sale of the Partnership in its entirety; and (4) distribute any surplus assetS to

CBCS and the other limited partDerS ratably accordi.DI to their respective interests. In the

alternative, should the PartDersbip DOt be sold in its entirety by the liquidating trustee. the

ComplaiDt asks the Court to distribute to CBCS the licenses aDd assetS to provide ceBular

telephone service in the Cjndnnati and surrouDdiDg areas pursuant to the terms of tbe

Par1Detship Ap'eemem.

CBT submits that UDder Delaware Jaw the Court of Crancery is likely to enter an

order dissolving me PaJUIm.bip. However, at this point it is UDCkar how the PartDership's

assets will be distributed amoDI the parmers or what the time frame for such distribution

will be.

IV. 1.J"JCEI ,IBOOD OF IRDPAL\BLE JLUM

The CDmpetirive BiddbI, OrbT does DOt specify the date the broadband PCS auctions

will begin. It does, however. indicate that the 30 MHz MTA licenses wW be auCticmed

flrst.1$ Every iDdication is that these auctions will be,m in the very near fUture. nus. it is

hiJbly unlikely that CST"s appeal of the PCS Or.T. and the dissolution of the Partnership,

wW be final)y adjucticated before me broadbud PeS auctions beJjn. Consequemly. if CBT

is prohibited from biddmg on any of tile 30 MHz liceDses in the CiDciDDati area as a result ot

15 Competiriv~ Bidding Ortkr at para. 37.
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its miDority iDterest in the Pumersbip and, if the Court of Appeals subsequently strikes down

the cellular eliJibility restriction. CBT would suffer irceparable Iwm siDce its competitors

will already have acquired all me 30 MHz MTA licenses available in the CiDciDDa:ti area.,

Similarly, ifCBT is prohibited from bidding on any of 1be 30 MHz liceuses in the CiDcimJati

area as a result of its miDority imerest in the PartDmhip and, if tbe Partnership is

subsequently dissolved such that CBT eDds up wirbout an attributable imerest in the cellular

lic:eDSCS cunently operated by the Partnership, CBT will be essemialIy precluded from

participation in both PeS and cellular service. UDder these circumstalJCeS. the Commission

CImlOt go forward with the CiJIWmari area broadbaDd PeS auctions without causing

ilTeparable harm to CBT.

If. due to the timi:Ic of the auctiODS, CBT is precluded from fully participating in

PCS, CST would be placed at a tremeDdous disadvasage vis a vis its competitors. Recent

panel discussions CODduc1ed by the Commission's PeS Task Force provide an iJJdqMmdent
J

basis for this conclusion. Most of die paaeliltS at those discussions apee that demand for

PeS, both as a complement to existing wireline telephoDe service and as a replacement

thereof, will IJ'OW sbalply oace PCS is liceaIed aDd deployed. For example, the Persoaal

CommUDicatioas IDcorponr.ed Association emmates rbat PeS subscriptiODS will reach 8.55

million by the em of tile first duee years of service deployment and J10w by 264 percent

between 1998 aDd 2003. 16 That equates to a market penetration rate of approxjm'tely 3.1

pertCDt by the eDd of the fll'St three years and 10.4 perteDl by 2003. Similarly, Dr. C. J.

16 See. Panel No.1: PeS J)auncl PrediaioDs - Stwmeut of Thomas A. Stroup,
President, Personal Com"'UlUcations Indusay AssociatiOIl. at p. 4.
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Waylan of GTE Personal Communications services e-erimares that by tbe year 2005 total

wireless voice services - iDclucling both ceUular and PCS • will reach some 30 percent of the

population. This traDSlat.es iDro a market peDettation of approximately 70 perceIJl of U.S.

households. I? As a wireJ.ine carrier. CBT would be irreparably banDed if it is denied the

opportUnity to fully panicipate in this wifeless revolution.

v. ABSENCE OF HARM TO OTHER PARTIES

No other party will be harmed if a stay is gramed. A stay would simply prese:ve the

statUS quo UDlil the Court of Appeals bas aD opportunity to review the legality of the cellular

eli.ibllitY resttiction aDd the Pax1DerSbip is dissolved. Cum::Dtly. there are no cnti~

licensed to provide brciadba:ad PCS. Thus. a Slay would DOt give any party a jump on me

competition. No matter what the Cowt of Appeals decides with respect to the cellular

elillollity restriction, or what the Court of ChIftN'l!')' decides with respect to the dissolution

proceeding, the Commission can begin tile PCS auction process for the cmcinnati area

Iicemes without haJm to any otber party 0DCe those cases have been resolved.

VI. THE PUBLIC JNTDEST

Tbe ViJIipi' .JsMgs c:oun recopIized that die SIIy of an adminisrrative order raises

particular public iDrerest concerns.11 The ()munission would err in assnming that the public

11 See, Pue1 No.1: PeS De8Dd PndictiODS - Prepared Remarks of Dr. C. J. Waylan.
GTE PetSODIl COIIJIDUDicadons Services, at p. 2.

II Vjgjpia Jobbers at 924.
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iDreTest would best be served by starting die auction process prior to the Court's decision on

the legality of the cellular eligibility restriction and prior to dissolution of the PartDership. A

stay of the auction process for tbe CiDcimJati area Iicemes will promote competition by

eusuriD& that eliJibili:ty resuictiODS are as :oarrow as possible. Allowing CBT to participate

in the auctions will iDcrease the number of bidders 1Dd. tberefore, is likely to increase the

reveDUe aeuerated by the auctioDS. This is clearly in the public =rest since a~on,

revenues will be used to reduce the Federal budlet deficit.J'

The Commission bas acknowledged the beDerns to coasumers from pcrmittiDg locaJ

eXdJlD,e carriers like CBT to participate in PeS.20 CBT has me resources aDd teehno1oaical

expertise to foster the rapid deployment of PCS in its service territory. Indeed, CBT may

represem the best opponmIity to bring PCS services rapidly to CODS1I11W$. Moreover. CBT

may well be able to offer a broader range of PCS services at a lower cost than other

potemialliceasees. Failure to gram a stay would lumecessatily restrict CBT's enuy into PCS

aDd ham1 COIISUlDefS by exc1udiDg a viable compedtor from the wireless tt:lecoml'DlJDicatioDS

In order to remain wwpetitive, CBT IIIIst bave the same opponunity to p{Ovide PeS,

as cable compaDies. competitive access providers aDd other eudIies. Without the opportunity

to fully participate in PCS, CST may not be able to offer its customers the fWl range of

te)ecomnn1DicatioDS services made possible by the wireless revolution. This would be

deu'imeDta1 DOt only to CBT, but to the public as well.

l' see 47 U.S.C. I309(j)(8).

20 Seccmd Bgon "" Order, at pan. 126.
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VD. CONCLUSION

CBT bas raised sigDfficaDt questions reprdiDe the leaality of the cel1ulare1igibility

restriction set forth in me PCS Omr. CBT has also shown that even if this ~Oll is

upheld by the Coon of Appeals, CBT may still be able to participate in the auctions since its

interest in the PartDership may well be liquidared in the Delaware dissolution proceeding.

These questions should be reviewed and resolved before the broadband PeS auctions begin

for licenses in the CiDc:innati area. Only tbrough full aDd equitable operation of the legal

process can responsible aDd effective regulation be achieved.

WBEUFOU, good cause having bea sbown, CBT respectfully requestS that the -

Commission stay tile broadbaDd PCS auetioD process (u it relara to the PeS terVic:e areas

wbere the Ci.Dcinnaa SMSA I..imited PartDersbip cum:Ddy provides cellular service) UDlil

CBT's appeal of the PeS Order and the Delaware dissolution proceediDg are reso~ved.

2500 PNC Cater
201 East Pifth Sueet
CiDciDDati, Ohio 43202
(513) 6S1-6800

DaIed: July 21, 1994
On_1.01
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